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MEA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

This appeal filed by the Revenue is directed against the order of
the Id. Commissioner of Income Tax (Appeals) 13, Chennai, dated

18.09.2017 relevant to the assessment year 2009-10.

2. Facts, are in brief, that the assessee filed its return of income for

the assessment year 2009-10 declaring total income at
R.97,97,71,660/-. The case was selected for scrutiny and the

assessment was completed under section 143(3) of the Income Tax
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Act, 1961 [“Act” in short] dated 23.12.2011 assessing income at
%.98,02,21,680/-. Thereafter, the Assessing Officer issued notice under

section 148 of the Act on the ground that there is an escapement of
income and the assessment was reopened and completed under
section 143(3) r.w.s. 147 dated 21.12.2016. Against the reassessment
order passed by the Assessing Officer, the assessee carried the matter
in appeal before the Id. CIT(A) by challenging the reopening on two
counts, viz., (1) reopening notice was issued beyond 4 years and the
Assessing Officer has not established that there is a failure on the part
of the assessee to disclose fully and truly all material facts to complete
the assessment in the absence of any fresh tangible material and (2)
the assessee raised objection for reopening and the Assessing Officer
without considering the objection raised by the assessee and also not
disposed the objection raised by the assessee by passing speaking
order, the reassessment order is invalid. After considering the
submissions of the assessee and considering various case law, while
holding that the reopening of assessment under section 148 of the Act
is bad in law, the Id. CIT(A) has held that the additions made in the
reassessment proceedings is clearly a change of opinion and allowed

the appeal of the assessee.
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3. Aggrieved, the Revenue is in appeal before the Tribunal. The Id.
DR has submitted that as per the decision of the Hon’ble Supreme
Court in the case of GKN Driveshafts (India) Ltd. v. ITO [2003] 259 ITR
19, the issue of objection raised by the assessee for reopening of
assessment against which the Assessing Officer has not passed any

order, the matter may be remitted back to the Assessing Officer.

4.  On the other hand, the Id. Counsel for the assessee strongly

supported the order passed by the Id. CIT(A).

5. We have heard both the sides, perused the materials available
on record and gone through the orders of authorities below. It is an
undisputed fact that the assessee has raised objection for reopening of
assessment and the Assessing Officer has not passed any speaking
order in respect of the objections raised by the assessee. It is contrary
to the decision of the Hon’ble Supreme Court in the case of GKN
Driveshafts (India) Ltd. v. ITO (supra), wherein, the Hon’ble Supreme

Court has directed as under:

“..... However, we clarify that when a notice under section 148 of the
Income-tax Act is issued, the proper course of action for the notice is to file
return and if he so desires, to seek reasons for issuing notices. The Assessing
Officer is bound to furnish reasons within a reasonable time. On receipt
reasons, the noticee is entitled to file objections to issuance of notice and the
Assessing Olfficer is bound to dispose of the same by passing a speaking
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order. In the instant case, as the reasons have been disclosed in these
proceedings, the Assessing Olfficer has to dispose of the objections, if filed, by
passing a speaking order, before proceeding with the assessment in respect of
the above said five assessment years”.

6. Respectfully following the decision of the Hon’ble Supreme Court
in the case of GKN Driveshafts (India) Ltd. v. ITO (supra), we set aside
the order passed by the Id. CIT(A) and remit the matter back to the file
of the Assessing Officer directing to consider the objections raised by
the assessee in respect of reopening of assessment and pass
speaking order. Thus, the appeal filed by the Revenue is allowed for

statistical purposes.

7. In the result, the appeal filed by the Revenue is allowed for
statistical purposes.

Order pronounced on 08" June, 2022 at Chennai.
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